AREA PLAN COMMISSION
March 2, 2011


The Area Plan Commission met on Wednesday, March 2, 2011 at 7:00 p.m. with the following members in attendance; Joe Gillespie, John Steele, Richard Placke, Bill Doig, Denny Brown and Rick McMillin.  Also present were Tammy Davis, Commission Attorney; Larry J. Franzman, Executive Director; and Cindy C. Orschell, Recording Secretary.


Mr. Doig feels that in his position he should not be president of the board and he is willing to fill in until we can decide on how we want to proceed.  


Section 80.11.03 Government Responsibilities in Regards to the Zoning Ordinance.  Mr. McMillin moved to accept Section 80.11.03.  Mr. McMillin moved to accept Section 80.11 as written.  Mr. Brown wants  to add “incorporated towns” to D. Copies to Board Members, so the boards are updated at the same time.  Mr. McMillian moved to accept it as is with adding “incorporated towns”, second by Mr. Brown. 6-1, Mr. Gillespie abstained. Change to read; Section 80.11.03 Government Responsibilities in Regards to the Zoning Ordinance, D. Copies to Board Members; It is the responsibility of the Executive Director  to provide accurate, up to date, and complete copies of this Ordinance to all APC members, BZA members and incorporated towns no later than 1 week after said board member’s term has commenced.

80.11.04 Permits.  Mr. Doig asked Mr. Franzman if he had any concerns on this section.  Mr. Franzman expresses his concern for the temporary certificate, he doesn’t feel comfortable with issuing a temporary certificate.  Mr. Steele feels it gives us leeway, because it says “temporary certificate of occupancy may be issued”, it doesn’t say it has to be issued.  Mr. Gillespie asked if the permits are more part of the building code than the planning ordinance.  Mr. Franzman feels one is going to back the other up, working hand in hand.  Mr. Gillespie moved to approve Section 80.11.04 Permits as written, second by Mr. Placke. 7-0.  

80.11.05 Filing Fees and Forms.  There is a type-o in this section.  Mr. Gillespie moved to accept Section 80.11.05 Filing Fees and Forms, second by Mr. Jonas. 7-0.                                                                                                                        

80.11.06 Complaints.  Mr. Doig questions if we have considered having a fee due when a complaint is made, it would keep the petty complaints out.  Mr. Gillespie said we have never had that and would be opposed to it.  Mr. Franzman feels 80% of the complaints are generated from phone calls and when we inform them they have to sign a written complaint only a small percent will come in and file the written complaint.  Mr. McMillin moved to accept Section 80.11.06 Complaints as written, second by Mr. Gillespie. 7-0
Section 80.11.07 Remedies, Penalties, and Fines.   Mr. Doig said on October 27, 2010 we added “each day that the ordinance violation continues it shall constitute a separate offense” under Category I; Immediate Public Danger and Category II; All other violations.  Mr. McMillin asked when was the vote was taken on this?  Mr. Doig said October 27, 2010.  Mr. Brown questions who determines what is immediate public danger?   Mr. McMillin questioned if we are able to enforce the fine?  Mr. Franzman said we don’t enforce the fine, the court orders the fine.  Mrs. Davis said they have had cases in the past of repeat violators where the court has awarded substantial fines, but have suspended them based on getting the violation cleaned up.  They are usually fined something like $2,500.00 a day or $500.00, we have had the Judge order significant amounts in one of our cases, and it was reduced if they followed through.     If we only have $2,500.00 period the courts can’t go above that, they are locked into our code and she thinks that was the basis of adding the per day on this particular category because it was with the immediate public danger.   Mr. McMillin moved to accept Section 80.11.07 as amended on November 10, 2010.  Mr. Suhre points out I.C. 36-138 under local powers where it says that no local authority can impose a fine of more than $2,500.00 per first violation of an ordinance.  Mr. Brown said if you violate IDEM or any other state or federal code, it is by the day.    Mr. Gillespie said the Director does not levee fines. A complaint is filed, letters are sent from the Director and if needed, our Attorney, and if it goes to court the judge levees the fines.   The Gerald Dierckman case was discussed.  Mr. Brown said we are not concerned about making money, we are concerned about people conforming to the law.  Mr. Franzman said all we are trying to do is get compliance.  Mr. Jonas second the motion with the amendment.  5-2.  Mr. Gillespie and Mr. Steele opposed.   Change to read:  Section 80.11.07; Remedies, Penalties, and Fines, C. Fines, 1. Types of Violations; a. Category I: Immediate Public Danger states: Violation of Category I shall be  subject to a court ordered fine of up to $2,500.00 each day that the ordinance violation continues it shall constitute a separate offense, and judgment to correct the violation within a specified time frame.  Failure to complete the correction by the date identified by the court may result in the County taking the necessary action to correct the violation, and the costs of such action shall be levied against the landowner.  In all cases, the court shall determine and direct the appropriate action to be taken by the county.  Section 80.11.07; Remedies, Penalties, and Fines C., Section 80.11.07; Remedies, Penalties, and Fines C. Fines, 2. b. Category II: All other violations; All violations which do not represent an immediate danger to the community, the fine shall be $500.00 each day that the ordinance violation continues it shall constitute a separate offense.  
Section 80.11.08;  Public Notification. Mr. Doig questions if this varies from the current code.  Mr. Franzman said currently we don’t have display ads, we do our notices at the beginning of the year, that’s all we are required to do by Indiana Law. By this ordinance we are probably looking at 100.00 per meeting for displays and legal notices because of the type.  Mr. Suhre said 2x3 with 6 columns in the Democrat is $42.00.   Mr. Franzman points out that its $42.00 times two, one for the Democrat and one for the American.  He questioned if the Council is aware of this where is the money going to come from, because we don’t have money in our budge for it.  Mr. Brown questions if there is money to update the zone maps.  Mr. Franzman said no we have no monies to create a zone map electronically or reprint them.  Mr. McMillin moved to accept the notification language on Section 80.11.08 as written, second by Mr. Gillespie. 3-3 with Mr. Brown abstaining.  Mr. Steele moved to table Section 80.11.08, E Notification in Newspapers, 2 Display Advertising Required, second by Mr. McMillin second. 7-0
Mr. Doig moved to approve the remaining sections of Section 80.11.08 as written in the CIC Code, second by Mr. Jonas.  7-0.
Section 80.11.09 Rezoning of Land.  Mr. Brown questioned A. Procedure for Individuals Seeking to Rezone Land, 1. File Application. the 50% of property owners of the land in question and feels it should be more than 50%.  I.C. 36-7-4-602 (c) was questioned and Mrs. Davis said we could go stricter than the I.C.  Mr. Jonas moved to make it at least 60%, second by Mr. Brown.  7-0. Change to read; An applicant seeking to change the Zone designation of a parcel or parcels of land shall submit an application to the Planning department that includes a petition signed by the property owners who own at least 60% of the land in question, along with ten (10) copies of a site plan of the area for which the rezone is requested.    
Mr. Steele said we are going to have this public hearing on March 12, 2011, how are we are going to ensure we all have the document with all the amendments.  Mr. Gillespie points out that the one with the amendments isn’t the one we are hearing, we are hearing the CIC text as it was sent back to the APC by the Commissioners on January 12, 2011. 
 The board also discussed Section 80.11.09 Rezoning of Land, A, Procedure for Individuals Seeking to Rezone Land, APC Hearing, a. if they wanted the 45 days as written in the CIC text or the 60 days.  The board agreed on the 45 days.  They also questioned A, Procedure for Individuals Seeking to Rezone Land, 4. Decision by Legislative, they questioned the 30 days as written in the CIC text or 90 days.  The board agreed that the 30 days were sufficient.  Mr. Doig moved to approve the remainder of Section 80.11.09 Rezoning of Land, second by Mr. Jonas.  7-0
Section 80.12.01 General Provisions. Mr. McMillin moved to approve Section 80.12.01 General Provisions, second by Mr. Placke. 7-0
Section 80.12.02  Variances.  Mr. Brown questions 80.10.02, C Conditions of Approval on the Variance, 2 Duration of Variance.  Mr. Franzman said the current text says you have up to 12 months to initiate a variance and the variance is null and void it its not done within that year.    Mr. Jonas moved to add; as long as the variance is initiated within twelve (12) months. Mrs. Davis recommended to add; as long as it’s initiated within twelve (12) months.   This item was tabled.
Mr. Brown moved to continue the meeting, second by Mr. Steele.  7-0 Meeting continued at 9:08 p.m.
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